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This Arbitration Award addresses interconnection for ISP-bound FX-type traffic.' The 

Arbitrators were faced with a primary issue for determination: 

1 .) whether Level 3 Communications, L.L.C.'s (hereafter Level 3) ISP-bound 
traffic was subject to different interconnection requirements under federal 
regulation such that a separate agreement was required subject to federal 

jurisdictional standards. 

The Arbitrators were then required to: 

2.) 

3.) 

determine the appropriate defhition of "local" traffic; 

determine the proper inter-carrier compensation treatment for Foreign 
Exchange (FX) and "Virtual Nxlc' traffic; and, finally. 

determine the appropriate definition of Bill-and-Keep compensation for 
implementation of the FCC's ISP Order on Remand. 

4.) 

The Arbitrators have concluded that ISP-bound traffic is not subject ta interconnection 

requirements different from those for local traffic and therefore does not require a separate 

interconnection agreement. However, non-local ISP-bound traffic is not entitled IO reciprocal 
compensation under an interconnection agreement. 
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DPL h e  No. 2: 

DPL h e  No. 3: 

DPL h u e  No. 4: 

DPL h u e  No. 1: 

(Art. I, par&rapb 1; A& II, Seea 1.43 d 1,49(ak Art. V., 
!ha. 1,3.1,32,4.2, and 43; pnd Art. M, Sce. 3) 

wbst b the proper definltlon of Laus1 t r d l c ?  

(Art. II, Scc 1.58) 

What Is the proper treatment of Foreign Exchonge (nr) or 
“Vlrtup1 NXX” traffk for intercarrier cotupemdon purpases? 
(Art.II,Sec. 13& pad Art. V, seO3.2) 

How e b o u l d  the partlos define BUl-Pnd-Keep compenaatlon to 
implement the FCC% Onlaon Remand? 
(Art, 11, Sec. 1.11; and Art. V., Sec 3.2) 

Is ISP-~Q.@ trPmc sublect to different l n t c r c o n n e a  
reauirements than Loud trom c under @& hw such that It - be handled 

1. Level 3’3 Position 

Level 3’s position has always been that the commission has jurisdiction over its Petition 

pursuant to FTA $252 and P.U.C. ME. R. 22.305’ and that this arbitration should be resolved 
pursuant to the standards of 47 U.S.C. 84251 and 252. 

Level 3 has stated that it does not contest that its ISP-bound traffic is subject to different 

inter-cher compensation rules than local traffic pursuant to federal regulations. However, 

Level 3 noted that the FCC had made clear its intention to maintain applicable interconnection 

rules and that ISP-bound traffic should remain subject to the same interconnection terms as local 

traffic. Level 3 noted that the FCC had clarified at the time of its dccision in the ISP R e d  
Order that the decision only affected intercarrier compensation applicable to delivery of ISP- 

bound traffic and that it did not alter carriers’ other obligations under Part 51 rules, 47 C.F.R. 
Part 51, or existing intercomtion ag~rment.9.’ 

The Arbitralors observe that Subchapters P, Q, and R (which include provisions such a8 08 22.305 
regarding arbitration of interconnection agrumcnts) have very ncently bean repealed and replaced by new 16 TBX. 
ADMIN. CODE Ch. 21. ?his Arbitration Awud refera to and sppliss the ChepMr 22 pmviaionr. 

’ Petitionfor Arblmlon o f k v d  3 Communicatiom, LLC, Augu817.2002, pp. 9-11, 

1 



Level 3 hae confirmed throughout this arbiePtion that all of its CUHCIU Fx trafnc is ISP- 

bound. The Arbitrators have concluded that ISP-bound traffic is not subject to the same ioter- 

carrier compensation as local Mi. and that ISP-bound W i c  is therefon subject to the KC’s 

ISP Order on Remand Bill-and-Keep requirements. However, the Arbitrators have also 

concluded that the design of Level 3’s nehkrork, a8 dlscus’sed throughout ME Arbitration, does 

not include a local presence (modem banks) for termination of Level3’s LSP traffic and, 

therefore, requires appropriate compensation be made to CenturyTel of Lake Dallas, Inc., and 
CenhuyTel of San Mmos,  Inc. (hereafter CenturyTel), in the form of either special access or 

switched acccss arrangements employed in the interconnection agreement. The Arbitrators’ 
decisions, explained in greater detail in this Award and the attached Issue Matrix (Attachment B, 

Docker No. 26431 - DPL Decision Matrix). consider the decisions of the FCC and this 
commission and is based upon the requirement that ISP-bound traffic must be segregated for 

billing purposes and is subject to separate compensation procedures pursuant to a case by case 
evaluation. In this specific case. Level 3 traffic, though ISP-bound, does not terminate within the 

local service area boundaries of CenturyTel but transits the public switched network (PSN) to 

distant exchanges without providing compensation to CentuxyTel in either the form of special 

access arrangements or the usual switched accesa arrangements and charges. 

CenturyTel and Level 3 shall incorporate the decisions approved in this Award in any 

interconnection agreement which is subject to the outcome of this proceeding. 

I. DISCUSSION OF DPL ISSUE9 

This proceeding addresses the four issues in the parties’ revised final joint DPL fded on 
October 15,2002: 

e DPLIssue No. 1: Is ISP-bound traffic mbJect to difPerent Intemnnectlon 
requirements than Locd trplllr under federal Inw such that it 
should be handled by separate agreement81 

‘ Background and nfsroncu information (such aa jurisdiction. procsdunl history, and summaries of 
relevant State and federal procaedinga), can be found in Attachment A to this Arbitration Award. 
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Level3 reasoned that the language in this footnote does not indicate that the FCC 
intended to treat JSP-bound IrnfIic diffmntly for all  purposes.6 Indeed, Level 3 argued, had the 

PCC intended to remove ISP-bound traffic from existing interconnection agreement t e r n  it 

would have established alternative interconnection rules for this purpose just 88 it established 

dternative intercarrier compensation rules.' 

Level 3 differentiated between the FCC's intention to treat ISP-bound traffic intercarrier 

compensation separately and its intentions regarding treatment of ISP-bound uaf&c with regard 

to interconnection terms and conditions. Level 3 argued that the separate UTA proposed by 

CenturyTel to govern ISP-bound traffic is u n w m t e d  because it treats ISP-bound traffic a# if 

local interconnection with the public switched network should operate diffenntly from any local 
traffic interconnection! 

Level 3 asserted that CenturyTel's IATA would result in Level 3 having to trunk to each 

CenturyTel end office in a serving area at special access rates. Level 3 further asserted that this 

would result in anticompetitive delays and a rate structure at odds with the FCC's cost-based 
obligations! In addition. according to Level 3, the UTA imposes unspecified originating usage 

charges on ISP-bound calls, hus violating the FCC's directive in the ISP Remand Order to apply 

bill-and-keep to such calls. In Level 3's analysis, the IATA proposed by CenturyTel is 

discriminatory because, she asserted, CenturyTel serves its own ISP customers using local 

service tariff terms and rates." 

In its Post Hearing Reply Brief; Level 3 re-asserted its position regarding the FCC's 
intent as expressed in footnote number 149 of the ZSP Remand Ordcr. Level3 noted that the 

PCC clearly indicated in its footnote to the Order that it did not intend to preempt the state's 

jurisdiction over interconnection and that CenturyTel had never a d d r e d  this crucial matter in 
its Briefs. Level 3 reasoned that CentuyTel ignores the FCC's footnote 149 implication. aa well 

~ 

Id. a1 7. 

' Id. at E 
Id. 

Reply Testimony ofMichelle Krezek on Bchavof Level 3Communlcarion.r, LLC. October 16.2002, p. 4. 

Id. at 6. 
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Lave1 3’s Legal SdeJ fded Stptambsr 23, 2002, di~~uased its position regarding this 

initial issue in greater detail. Level 3 made four arguments to support the commission’s 

jurisdiction over this interconnection dispute4: I 

a.) 99251 and 252 of the FTA impow the interconnection obligation upon the LECs and 

grant the state commissions the authority to approve, reject, mediate and arbitrate all 

intercomtion agreements and disputes; 

b.) 8251(b)(5) waa preempted by the FCC only for the purpose of establishing FCC 

authority over inter-canier compensation for ISP-bound traffic; 

c.) the scope of 08251 and 252 is not limited to intrastate services or intrastate matters, 
and historically the FCC has affmed a hybrid approach such that carrlera requesting 

to use unbundled network elements to provide exchange access servicea were subject 
to state commissions’ reviews; and 

d.) if the commission should fail to assert jurisdiction it would disfavor an architecture 

that would directly compete with CenturyTel for ISP connectivity, thus failing the 
public interest. 

Level3 stated that CenturyTel misinterpreted federal law and that l T A  80251-252 

governs Interconnection without limitation between carriers? Level 3 also asserted that the FCC 

and court decisions only preempt states on the discrete issue of setting the inter-carrier 

compensation, Level 3 re-emphasized the ISP Remand Order’s “footnote 149” language, which 
stated that the FCC’s decision: 

“affects only the intercarrier compcnsation (Le.; rates) applicable to the 
delivery of ISP-bound traffic. It does not alter carriers’ other obligations 
under our Part 51 rules, 47 C.F.R. Part 51, or existing interconnection 
agreements. such 88 obligations to transport trflic to points of 
interconnection.” 

‘ Level 3 Communications. L.L.C., Legal Brit$ September 23,2002, pp 1-12. 

’ Dincr Testimony of MIchrlle Krczek on Behalf of Level 3 Communications, L.L.C.. October 10. 2002, 
p.6. 



Further, CenturyTel noted that the D.C. C h i t  had made clear that tbe pcc‘s ISP Ordsr 

on R o a n d  eliminated the state CommieSionS’ jurisdiction under FTA 5252(e)(l) regarding the 

resolution of intemonnection issues when LSP-bound traffic was at isaue.I6 

On the basis of thee  citations, CenturyTel concluded the commiwion had no authority to 

arbitrate ISP-bound issues and that Level 3 must accept either a separata intef8hte agreement for 

its purposes or purchase the required services via tariff (k; 800 acccm service or special wcesn 
provisions). 

In addition, CenturyTel asserted it had no obligation to transport or terminate Level 3’s 
ISP-bound traffic. Aside from its position that ISP-bound traffic wan clearly excluded from the 

interconnection obligations of FTA 8251(c)(a). CenturyTel noted that FTA gZSl(a) only obliges 

CenturyTel to l i i  its network with Level 3. not to transport or terminate ISP-bound traffic. 

CenturyTel stated that even if the FCC did not intend its ISP Order on Remand to “alter carriers’ 

other obligations.” as asserted by Level 3. there w88 “no evidence to support the conclusion that 

CenturyTel was ever obligatd to interconnect with Level 3 in the first instan~e.”’~ 

CCnturyTel elaborated upon this position by noting that FTA g251(c)(2) imposes a duty 

upon LECs to provide interconnection for the purpose of transmission and routing of telephone 

service and exchange access service and was further interpreted by the FCC in its Local 

Compririon Order to mean “all carriers (including those traditionally classified as IXCs) may 

obtain interconnection pursuant to section 251(c)(2) for the purpose of terminating calls 

originating from their customers residing in the same telephone exchange (Le., non- 

intemxchaage calls).” Because Level 3’s ISP-bound MIC does not originate and terminate in 
the same telephone exchange. CenhuyTel emphasized it had DO obligation to interconnect with 
Level 3. CenturyTel asserted that interconnection does not impose an obligation to transport or 
terminate traffic despite Level 3’s reference to the footnote in the ISP Order on Remud because 

the obligation to transport ISP-bound traffic to points of interconnection with information service 

providers (ISPs) never existed under FCC Part 51 rules.” 

l6 WorldCom Inc. v. FCC, No. 01-1218, slip. op. a1 3 (D.C. Cir. May 3.2002). 
I’ See CenruryTcl Response to Level 3 Request for Arbitmrlon. p. 9. 

Ig Id at 
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as nummus other state commissions’ dmisiona that assart state jurisdlctlon in tbia matter.” 
Further, Level3 argued that the only state commission hitration decision upon which 

CenturyTel d i e s  has yet to be appruved and is fraught with legal emrs, primarily disregard of 
the crucial footnote 149.’* Level 3 noted that a recent decision in Wisconsin addressed each of 

the three issues that must be determined in this arbitration and concluded that the jurisdiction 

over this dispute was clearly the Statela.” Level 3 further noted that in that Wisconsin decision. 

the arbitrator concluded that footnote 149 explicitly stated that the FCC had not altered carriers’ 

obligations to transport ISP-bound rraffic to points of interconnection, that the D.C. Circuit 

opinions rejected 0251(g) as a basia for interstate jurisdiction over internet traffic, and that state 

regulation may overlap interstate regulation pursuant to the broad nature of 9252. 

2. CenturyTel’a PosMn 

CenturyTel maintained that this issue was a threshold matter because it determined 

whether the commission had jurisdiction over the transport and termination of ISP-bound traffic. 
CenturyTel asserted that the FCC, under its FTA 0201 authority, had made it clear that ISP- 

bound traffic was interstate in nature and that it had taken the authority over ISP-bound traffic 

away from state commissions.14 CenturyTel stated that this was made clear in the ZSP Remand 
Order at footnote 69 which references the jurisdictionally interstate nature of ISP-bound trafi5c. 

CenturyTel asserted that the FCC concluded that local traffic was defined by an “end to end 
analysis” and that ISP-bound traffic’s jurisdiction was determined “by the end points of the 

communication”. Therefore, CanturyTel concluded that the PCC had determined that ISP traffic 

was under its jurisdiction, not the States’, pursuant to FTA 8201 authority.” 

” Post Hearing Reply Erief of Level 3 Communicariorw, U C ,  December 13,2M)2, pp. 1-3. 

I’ Id. at 3. Level 3 refers to Colorado’s arbitration decision &s fraught with factual and le8al errors. Level 3 

l 3  Id. al4-5. 

relies upon the decisions made in Minnesota. North Dskola. Wachin@on and Wisconsin. 

See Response ro Level 3 Peririon for Arbirrorlon, September 3,2002. pp. 5-8. I 4  

I’ ISP Remand Order¶40. 



asertcd that the FCC WIU simply limiting ikr Interim regime, the phasc out of compensation paid 

for ISP-bound traffic, to the delivery of ISP-bound traffic, and clarifylng that its decision did not 

alter carriers’ obligatione to transport t e~omunica t iona  traffic to P0Is2O or alter existing 

intercoanection agraements. 

Findy, in its Brie1 on Issue 1, QnturyTel asserted that its companies are “rural” by 

federal definition. ITA 47 U.S.C. 5153(37). and are exempt from the obligations of I T A  gZSl(c) 

by v h e  of FTA sZJl(f). FTA 9251(f) exempts rural companies until the state commission 

terminates the exemption under a proceeding proscribed by FTA 5251(f) (1) (B). Because such a 

proceeding has not tnken place, CcnauyTel continues to possess its rural exemption. CenturyTel 

reiterates that its exemption only applies to ITA 425l(c) so that. if Level 3 sbeks interconnection 

for traffic. other than that which is ISP-bound, the exemption would apply. 

CentuiyTel described the history of this dispute as one in which it became aware that 

Level3 was not seeking to engage in the exchange of local telecommunications traffx, but 

proposing instead to exchange only JSP-bound traffic?’ When CenturyTel realized this, it 

proposed the IATA for Level 3’s ISP-bound haffic. CentuqTel maintained its position that ISP- 
bound traffic is not subject to the jurisdiction of the state?2 

In its Reply Brief. CenturyTel asserted its opinion that Level 3 attempts to use footnote 
149 of the FCC‘s ISP Remand Order to evade the application of legitimate interexchange access 

charges. CenturyTel reasoned that Level 3’s argument that the ISP Remand Order applied 47 

C.F.R. g51.703(b), which bans originating access on telecommunications traffic, to all ISP- 

bound traffk, regardless of whether the traffic is local or interstate in nature, is logically flawed. 

If this reasoning is applied, CenturyTel asserted it would mult in the elimination of access 

charges for all ISP-bound calls, including those that are completed via I+ dialed toll or 800 

services, CenturyTel argued that Level 3’s interpretation is based on an erroneous premise 

because C.F.R. 451.703(b) never applied to ISP-bound traffic or interexchange traffic. Further, 

CenturyTel argued that C.F.R. #51.701(b) defines the telecommunications traffic referenced in 

See Docket No. 24015 Arblfmrion Award a1 p. 31 and BriefofCenhwyTel on Issus J pp. 3-5. 

POIS - Poiota of herconnection. 

Direct Testimony ofSusan W. Smith OR Behalfof CenturyTel of Lokc DuIIQs, Inc. and CenhiryTel ofSan 
Morcos, Inc.. Octobor 10,2002, p.7 
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Finally, CenturyTel referred the arbitratom to the D.C. Circuit decision which questioned 

whethcr LF!Cs even have an obligation to interconnect with other LECs for ISP-bound calls. 

CenturyT‘el noted that the D.C. k i t  BMrmcd that a carrier was not compelled to interconnect 

under PTA $201 unless the FCC invokes ceriain procedures. Because a hearing and 

determination of the public interest has not occurred at the FCC, and aa order has not been issued 

to mandate Level 3’s interconnection with CenturyTel. CenturyTel concluded that there is no 
obligation to interconnect in thie instance. 

CenturyTel indicated that a separate Information Access Trot Exchange Agreement 

(IATA). specifically designed for ISP-bound traffic interconnection, is the methodology by 

which it prefers to handle ISP traffic issues. CenturyTel has offered such an agreement to 

Level3, which has rejected it, and CcnturyTel concluded that the state commission has no 

authority to review ISP related matters. 

In its Brief on Issue 1 ,  CeatuqTel urged the commission to determine by preliminary 

order whether ISP-bound traffic was within its jurisdiction. CenturyTel cited the recent 
Arbitration Award in Docket No. 24015, in which the arbitrators declined to address ISP-bound 

traffk because it is no longer governed by 5251(b)(5) but by @Ol.’9 CenturyTel insisted that 

Level 3 was seeking an arbitration of interconnection for ISP-bound traffic in which the same 
standards that are applied to non-ISP traffic, pursuant to ITA 8252, are applied. CenturyTel 
argued that this goal is strictly denied by the FCC’s ISP Remand Order because the traffic for 

which Level3 seeks this interconnection agreement is primarily. if not entirely, ISP-bound 

according to all infomation provided by Level3. M e r ,  CenturyTel noted that the ISP 
Remand Order states that the “‘opt-in” provision of ITA $252 “applies only to agreements 

arbitrated pursuant to Section 252” and “has no application in the context of an intercarrier 

compensation regime set by this Commission pursuant to Section 201”. 

CenturyTel interpret8 this to man that ISP-bound traffic has been wholly removed from 

the arbitration provisions of the FTA and state commissions no longer have such authority. The 

obligation of a LEC to transport and terminate ISP-bound traffic has clearly been rejected by the 

FCC, according to CenturyTel, and, therefore, the interconnection rules applicable to local traffic 

do not apply despite Level 3’s appeal to footnote 149 of the ISP Order on Remand. CenturyTel 



Substantive Rule 526.114 (the Rule), all of which encourage the establishmmt of competitive 

LECs with the goal of providing the b e w t s  of competition in local te&comnucnications markets. 

Notwithstanding these FCC conct?m, the Arblrrators agree with Level 3's contention 
that the FCC made clear its intention to maintain applicable interconnection rules and terms for 
ISP-bound t r m c  in its ISP Remand Order. 

The FCC clar$ed within the 1SP Remand Order that its &cision only qfected inter- 

carrier cornpensallon applicable to dellvery of ISP-bound M c  and that it did not alter 
carriers' other obligations under Part 51 ruks, 47 C.F.R. Pari 51, or existing interconnection 

agreements. The much debated ISP Remand Onler's 'yoornote 149" does not specifcaliy 
address the issue of other areas which would qJect interconnection for the purposes of ISP- 
bound trqffic exchange. The Arbitrators are of the opinion that the FCC, if lt had intended that a 

separate process be instituted for the purposes of ISP-bound t m c  interconnection, would note 
this in its Order and establish either the requirements or a proceeding to d r e s s  such 
requirements. Finally, the Arbitrators concur with Lcvcl3's conclusion that FTA 89251 and 252 

grant the state commission the authority to arbitrate all interconnection agreements and disputes 
and that this broad mandate has not been amended to exclude the circumstmces of the 

arbitration at hand in this abcket. The Arbitrators conclude that the FCC has not limited the 
State commissions' authority over intrastate services and issues. 

Therefore, the Arbitrators disagree with CenturyTel's interpretation that Level 3's 

interconnection agreement is no longer governed by ITA #251(b)(5) and that all 1SP-bound 
services are now governed by FTA 9201. Although the Arbitrators acbwwledge the Award 
issued in Docket No. 24015, they do not reach the conclusion argued by CenturyTel that the 

decision in that docket excludes an exumination of ISP-bound traflc services. Rather, the 

Arbitrators believe that the decision in Docket No. 24015 correctly excludes the commission's 

involvement in a determination of the reciprocal compensation for 1SP-bound trqspC. The FCC 
has ckarly stated its intention that ISP-bound trqffic compensation is within its purview and haF 

established an interim process and an additional Notice of Proposed Rulemaking (NPRM) to 

address the compensation issues. 



051.703@) as telecommunications &!IC exchanged between a LBC end a telecommunications 
carrier, other than a CMRS provider, “exceptfor tekcommunications tr#c t k  is interstate or 
intrastate exchange access, infomtlon access, or exchange services for such access. (See FCC 

01-131, paragraphs 34, 36, 39, 4243).”13 Centuflel asserted that these latter citations refer to 

the FCC’s 1SP Remand Order and that these paragrapha are to be relied upon to determine the 

meaning of the definition for telecommunications traftlc. CcnturyTcl reasoned that these same 

terms are used in FTA $25 I&) to define traflic which is excluded fmm reciprocal compensation 

rules. CenturyTel cited pmgraph 36 of the 1SP R e d  Order which stated that ISP-bound 

traffk fell within at least one of the thee categories of 8251(g).u 

3. Arbhtors’ Docidon 

The Arbitrators note that Level 3 seeks an interconnection agreement with CentutyTel 
exclwively for ISP-bound traflc services in this dockt.25 Although Level 3 advises it may 

enlarge its scope of business to local rr@c services, it has no schedule in place for this purpose, 

nor are any such services involved in the required decisions in this 

The FCC expressed its concern in the 1SP Remand Order that LECs that are intent on 

exclusive ISP service are driven by regulatory opportunities that disconnect the costs of the 

service from end- user market  decision^.'^ Thus carriers compere not on the basis of quality and 
eflciency bur on the basis of their ability to shiJ costs to other carriers, “a troubling distortion 
that prevents market forces from distributing limited investment resources.”’’ &vel 3’s current 
business plan appears to defv the intention of FTA ‘96, and subsequent FCC Orders, as well as 

Id. at 6-7. 

Post Hearing Reply Brief of CenruryTel of Lake Dallas, Inc. and CcnturyTsl of San Marcos, Inc., 

Id. at 7. 
z3 Tr. at 9-20, 

December 13,2002, pp. 4-6. 

z6 Lsvel 3 acquired it8 Service Provider Cert3caIe of Operating Authority (SFCOA No. 60161) in Docket 
No. I8598 on April 1. 1998. P.U.C. Smsr. R. 26.114 (Suspension or Revocation of Ccrtificatss of Operating 
Authority (COAs) and Service Provider Certificates of Operating Authority (SF‘COAs)) pmvides certain crileria by 
which a CLEC’s SPCOA may be detormined to be subject 10 revocation or suspension. The grounds for initiating 
an investigation under this rule include “[nlon-uffi of approved certificate for a perlcd of 48 months. without re- 
qualification prior to h e  expiration of the 48-month period.” P.U.C. SUBST. R. 26.114(c)(l)(A), The Arbitrators 
note that Level 3 appears to have exceeded 48 months of non-use of ita SPCOA. 

’’ ISP Remand Order 15 



to the end u8er of the other party, with nfereoce to existing kE!42 calling amas. However, 
Level3 noted that CenturyTel excludea FX type, or Virtual-Nxx type, trafpic from this 

definidon and limited the definition with respect to “interne&” “9aI-!W6,” and “Internet Protocol 

based long distance telephony.” Thus, Level 3’s concern wlth mgard to the defiiition of local 

traffic is directed at the exclusions propo4ed by Centuflel. It is Level 3’s position that none of 

these lhitntions is justifiable under applicable law and they should therefore be rejected. 

In responding to CCnauyTel’s arguments regstding segregation of local traffic from ISP- 

bound traffic and its definition of local traffic with regard to VNXX service.29 Level 3 addressed 
the argument made by CenturyTel that the terms “Internet” and “Internet Protocol based long 

distance telephony” be included in a definition of those services that are not a part of local traffic 

as well 89 CeuturyTel’s reference to FX and Virtual NXX servlce 89 exclusions from the 

category of “local” service.M Level 3 argued that the terms proposed by Centuflel in its 

definition of “local” service are vague.” Furthermore, Level 3 argued that CenturyTel’s 

definition allows an over-broad interpretation of Level 3’s services by CenhuyTel. and exceeds 

the scope of this arbitration because it requires a determination of new policy.32 

In its November 27,2003 Initial Post Hearing Brief, Level 3 asserted its position that the 

definition of “local traffic” should be determined on a case by case basis and not, as proposed by 

CenturyTel, in “vague” exclusionary terns adopted for the interconnection agreement.33 Level 3 
found CenturyTel’s proposed wording problematic and indicated that its adoption would set in 

motion continued disputes regarding its application. Further, Level 3 argued that CenturyTel’s 

proposed language serves the purpose of providing an over-broad definition of excluded services 
to force a factual determination of the appropriate regulatory treatment for such services?‘ 

Level 3 argued again that the FCC has declined to make such determinations absent a complete 

Reply Tesfimony ofMichelle Krezzk on Behalfof kvel3Comunicalioonr. LLC., October 16,2002. p. 16 

Direcr Testlmany of Susan W. Smifh on Behalf of CcnfuryTel of ,!de Dullas and CenfuryTel of Son 
Marcos. Inc.. October IO, 2002, p. 13 and Direcr Terfimony of Wesley Robinson on Behalf of CenfuryTel o f h h  

I’ Reply Testimony ofMichelle Krezek on Behalfof Level 3Communicution8, LLC., October 16,2002. p.16 

Dallas and CenturyTel of San Mareos, Inc, October 20,2002, p, 7. 

Id. at 12 

If See hirial Briefoflrvel 3Comunicafwns. f U ,  November 27,2003, a1 p. 17-18. 

31 Id. at 19-20. 



This proceeding eramines the appropriate l&rconnection t e r n  and conditions that 

apply to a carrier currently providing service solely to ISP cutomers wad indkahg some future 

busims plan that i n c l d s  local service provision (whether this will be in the fonn of a local 

presence for its ISP customer or the addition of local services is unknown). Whntever decision is 
reached regarding the remaining issues in this arbitration, Level 3 requires an interconnection 

agreement with CenturyTel to provide appropriate servtce to its customers. 

Therefore. the Arbitmtors conclude that this arbitration is within the Commission’s FTA 

9252 a d  P.U.C. PROC. R. 22.305 authority and that the standards of 47 V.S.C. f f25 l  and 252 

apply to this proceeding. 

CenturyTel asserts that FTA 47 U.S.C. $153(37) exempts the company from obligations 

of Section 251(c) by virtue of 2 5 1 0  because CenturyTel is a rural camera- Level 3 does not 
dispute CenturyTel’s rural carrier status but argues that it need not seek to terminate the 

CenturyTel exemption for its purposes in this arbitration. Pursuant to the provisions of 
52510(l)(B) the state commission must terminate the rural carrier’s exemption if it is to be 
required to meet the obligations o f f  251(c). 

The Arbitrators conclude that further action on the part of Level 3 with regard to the 
provisions of the service model proposed in this arbitration will require a proceeding consistent 
with $251(f)(l)(B) unless CenturyTel should determine that it waives its right under this $tatUte. 

The Arbitrators have determined the appropriate contract language for each of the 

sections affected by this issue decision and note that “Attachment B, Docket No. 26431 - DPL 

Decision Matrix” contains these declsiotu in a compact format as well as the balance of the 

Award decisions regarding contract language related to the issues discussed below. 

B DPL Issue No. 2: What La the DMDC r deflnltion of Lofal Trafll C l  

1. Lave1 3‘s Positlon 

Level 3 claimed that it concurred with CenturyTel’s definition of local M i c  to the 

extent that it is defined as traffic calls originating from M end user of one party and terminating 



rejected the FCC’e characterization of IsP-bound trafRc as exchange ~ c c e s s  or information 

access noting that it looks like loca~ ~ c . 4 ’  

2. CenhuyTd’n Poritlon 

CenturyTel asserted that the exclusions within i h  definition of local traffic m reasonable 

and, based upon the FCC‘s explicit discussion of these services, not local in nat~re.4~ Again, 

CenhuyTel noted that ISP-bound traffic is not local because it does not originate and terminate 

within the local am, and, in this case. Level 3’s ISP customen arc not located in the local 

calling area. 

CenturyTel further argued that the definition of local traffic does not addrean FX traffic at 
all and that Level 3’s assertion that its proposed scrviw is similar to FX service is erronenus. 

CenturyTel noted that the FCC haa defied FX traffii and that Level3’s proposed service 

offering differs significantly from the FCC’s definition because Level 3 docs not propose to 
purchase a dedicated line.“ a is CenturyTers f i  belief that Level 3 only steh to define its 
service as FX-type in an effort to avoid the payment of transport. switching and other access 
charges which would be associated with an 8Wtype service. CentutyTel asserted that Level 3’s 
service is most like 800 servi~e.4~ 

In addition, CenturyTel asserted it had no obligation to transport or terminate Level 3’s 

ISP-bound traffic. Aside from its position that ISP-bound traffic was clearly excluded from the 

interconnection obligations of FTA 5251(c)(a). CenturyTel noted that FTA #251(a) only obliges 

CenturyTel to link its network with Level 3. not to transport or terminate ISP-bound traffic. 
CenturyTel elaborated upon this p i t i o n  by noting that FTA #Ul(c)(2) imposes a duty upon 

LEO to provide interconnection for the purpose of transmission and routing of telephone 

service and exchange access service and was further interpreted by the FCC in its Local 
Competition Order to mean “all carriers (including those traditionally classified as MCs) may 

‘’ Id at 18 re: Bell Aflantic. 206 F.3d at 6. 
‘I CenturyTel proposes that FX, V i m 1  FX. Information Accese, Internet, 900-976, and Internet Protocol 
m f i c  be excluded from the definition of local aaffic because these do not originate and terminate within 
the same lwal calling m a .  

An Fl[ arrangement requires a dedicated line tctween the originating Central Office (also known m an 
End Office) and the called customer’s Central Office. 

” Post Hearing B r l e f o f L c v e l 3 C o ~ u n ~ a f i o n ~ ,  LLC, pp. 14-15 



record and urged the commission to maintain this cautious approach.” Level 3 &sIIcrtcd thet the 
approach advocated by CenturyTel raised discrimination and due procees concorns because it 

would allow this ahitration, without benefit of a record open to all service providers, to establish 

the set of “exclusions” from the definition of‘*~ocd MW.* 

Level 3’s Podfeuring Reply Brief, December 13, 2002, further refmed Level 3’s 

arguments. Level3 stated that there we= two matters of concern involved in the proposed 

language of CenhuyTel.” The first is the exclusion of “Information Access Traffic,” including 

“Enhanced Service Provider (ESP)” and “Internet Service Provider (ISP),” “Internet,” “W 
976,” and “Internet based long distance telephony.” The second is the exclusion of traffic to or 
from an end user not within the local calling area. Regarding the first set of exclusions. L v e l 3  

asserted that CenhuyTel’s witness did not support thin exclusion on examination and instcad 

acknowledged that a cautious approach was preferable?’ Regarding the second issue, Level 3 

asserted that CenturyTel’s support of the proposed exclusion was wrong as a matter of law 

because it excludes FX type haf&ic (Issue No. 3 in this arbitration). Level argued that 

CenturyTel has not supported ita position that Level 3 seeks to provide originating interexchange 
service and reiterates that the service being provided is PX-type and indistinguishable from the 
services arbitrators found to be “local” in Docket No. 24015?9 In the Award in Docket No. 

24015. Level 3 noted that the arbitrators conclude that FX and FX type services are no different 

from a customer perspective whether provided by an lLEC or a CLEC and that ILECs do not 

subject the traffic on their own FX services to access charges.” Further, Level 3 argued that the 

differences between its “FX-type” service and 800 or other “toll free” services are not slight. 

Rather, Level3 reasoned. toll fie+ seMm origina!e in multiple exchanges while Level3’s 

service will originate in a single exchange. and Level 3’s service does not result in a separate 
subscriber charge:’ Level 3 reminded the arbitrators that, in Bell Atlantic, the D.C. Circuit 

” Id. at 19-21. 

36 Id. at 21-13. 

I’ Lae l3  Posf Hearing Reply Bn@, December 13.2002, p. 10. 

la Tr. at 795:lO-796:s 

l9 PosrHearlng Briejof Level 3 Communicarlons, LLC., p. 12. 

Id. at 12-13. 

“ Id 8( 13-14. 
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and increases the problem c u m t l y  expsrioaocd with 800 Service offerings by additionally 

threatening the exhaustion of NF’A numbcrs, leading to new  arc^ codes. CenturyTel’s 
conclusion is that a call cannot be local when itc termination is not local, and that treating 

Level 3’8 ISP-bound rraffic as local MIC will wult  in d i m  treatment against other 

carriers and a negative revenue impact upon CenturyTel. 

Centurnel’s position is that the issue at hand is entirely dial up ISP-bound traffic and it 

disagreed with Level 3’s charactenz * ation regarding voice and internet telephony policy 

implications, stating that Level 3 has not deployed voice services or local services and that, in 

any case. the presumption of the end uw’s modem being located within the same local calliig 

area aa the ISP would not apply, therefore the traffic proposed by Level 3 is interexchange in 

nature?’ CenturyTel interprets the FCC’s ISP Remand Order as merely adding “local” ISP- 

bound traffic to its existing authority under I T A  $201 and determined that Bill-and Keep was the 

appropriate compensation mechanism for such traffic?’ In Centurnel’s view “local” ISP-bound 

M i c  under the analysis of the FCC was that which terminated to the ISP located within the 

local calling service area 

In its Post Hearing Brief. CenturyTel claimed that Level 3’s proposed language would 

leave open the status of internet protocol-based services. CenhuyTel asserted in its Briefthat the 

core of Issue No. 2 is what compensations should apply to Level 3’s ISP-bound traffic. 
CenturyTel insisted that the fact that the ISP end user customer is not located in the local calling 

area makes the traffic interexchange and that Level 3’s proposed approach would logically lead 

to legitimate interexchange services. because they are ISP-bound, subject to bill-and-- 
compensation rather than appropriate access charges?’ Thus, according to Cantuflel. tha 

proposed approach of Level 3 is discriminatory because it treats CLEcs nerving lSPs differently 

from the way it treats MCs serving ISPs. 

In the opinion of CenturyTel. the only differences between Level 3’s service and 800 

service are the use of a seven digit instead of a ten digit number and the lack of a public switched 

Id. at p. 12. 

” Reply Testlmony of Wesley Robinson on Behalf of CcnturyTcl of Lake Dollar, Inc.. and CentutyTel of 
Son Marcor, Inc., October 16,2002, pp. 6-8. 

Id. at 20. 
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obtain interconnection pursuant to wtiw Zl(cX2) for the purpose of tednating cdla 

originating from their c u s t o ~  miding In the telephone e x c h g c  (i.e.. non- 

interexchange calls).” Because Level 3’s ISP-bound eraffic does not originate and terminate in 
the 8 ~ m e  telephone exchange, CenturyTel emphasized it had no obligation to interconnact with 

Level3 for the exchange of this traffic. CenturyTel ascluted that interconnection does not 
impose ao obligation to mpt or terminate traffic dcspite Level 3’s reference to the footnote 

in the ISP Remand Order because the obligation to hansport ISP-bound traffic to points of 

interconnection with information service providers (ISPs) never existed under FCC Part 51 

rules.‘ Thus, CenturyTel supported its position regarding the defdtion of “local” traffic as in 
accord with the federal regulations related to ISP-bound traffic. 

In further support of its position regarding the defmition of “local” traffic, CenturyTel 

noted that Level 3’s traffic will not be local because it will not originate and terminate within the 

same local calling m a ,  and that Level 3’s proposed methodo~ogy for transpoaing it8 traffic does 
not meet the defition of FX Service, which requires a dedicated connection between the 

customer’s premise (ISP) in one exchange and the (Centuflel) end office in the foreign 

exchange?’ CenturyTel contended that the fact that the Level 3 service is designed to be inward 

calling only makes the service most closely resemble 800 Service because FX service is 

generally a two-way service.48 

CenturyTel reiterated its argument that the service proposed by Level 3 does not meet 

the FCC definition of FX service because there is no dedicated connection between the 

subscrikr’s premises and the distant end 0fice.4~ CenturyTel argued again that not only do 

Level 3 and its customer ISP avoid any appropriate FX charges but. by providing these “local” 

numbers from a wholly new set of NPA-NXX assignments, a secondary issue arises regarding 
contributing to the problem of telephone number e~haustion?~ The assignment of multiple 

numbers within a large geographic area for the purpose of routing calls to a distant ISP mirrors 

16 Id. at 

‘’ Dlrt-cr Tesrimony of Susan W. Smith on Beha(fof CenruryTel of Lake Dallas, Inc., and CenruryTel of $an 

‘’ Id. at 11. 

Marcos, lnc., October 10,2002. pp. Il-12. 

Direcr Tesrimony of Wesley Robinson on Behalf of CenluryTel of Lake Dallas, Inc., and CeruuryTel of 49 

San Marcos, Inc., October 10,2002, p. I I. 
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the numbers for the purpose of terminating calls to its curtomem’ locations. In fact, CenturyTel 

argued. obtaining 134 NPA-NXXs (l0,aO numbers in each) indicates that the intent of Level 3 

is lhat calls originating to the ISP customers will bc a as local calls?’ This outcome defeats 

the purpose of the Chideline because it eliminates the reasonable presumption that the physical 

location of the customer is within thc calling area to which the NPA-NXX is homed and 
therefore. CenturyTel concluded that Level 3’s cooperation with the state’s number conservation 

effortr does not solve the problem.@ 

In its December 13, 2002. Reply Erief, CenturyTel further asserted that Level 3’s 
approach to the definition of local trflic does not achieve the goal that Level 3 has argued, that a 

case by case approach is necessary in evaluation of the treatment of “information 8cce.d’ and P 
telephony scrvices.b’ Instead, argued CenturyTel, all traffic transmitted to the LSP becomes ISP- 

bound traffic and therefore subject to bill-and-keep provisions thus circumventing the supposed 

ability to addnss such traffic on a case by case basis. CenturyTel concluded that its own 
language proposal is the only means feasible of ensuring that such traffic matters will be 

examined on a case by case basisa 

3. Arbilrators’ Decisbn 

Although the Arbitrators are not fully p e r s d d  by CenturyTel’s arguments that the ISP- 
bound trafic proposed by Level 3 is most like 800 inter-exchange service, CenturyTel’s 
argument that the proposed service is not local tr@c is persuasive. The FCC and the 

commission have &fined local t r 4 c  as that which originates and terminates within the local 
exchange service area. In the Arbitration Award in Docket No. 24015, the locations of the 

originating and terminating end users were found to determine whether or not the call was local 
or toll in nature. As a result, any call may be local if its origination and termination occurs 

within the same local exchange service area. In the instance where an ISP interconnects at the 
CLEC’s POI, via a modem bank, a call placed within the local exchange service area and 

’’ Id. at 25 re: Docket No. 24015 Award st p. 36. 

’9 Id. at 26. 

Id. at 26 re: CT 2, p. 35. 

61 CenruryTel Reply Brief, December 13, u)(n,p 11. 

Id. at 12. 



data dip to identify the ISP. Centurp l  noted that Lbvsl3 had admitted no distinction between a 

seven digit and ten digit approach to dialing the call and that it &s its own data dip to identify 

the deatination ISP.” CenturyTel also cited Docket No. 24015 in defense of ita position, stating 
that the arbitrators had found that the location of the end user originating and the end user to 

whom the call terminates knn inee  whether or not the call is local or toll, not the rate center to 

which the NPA-NXX is assigned. CcnturyTel insisted that the ISP Runand Order had excluded 

ISP-bound traffic from the obligation of reciprocal compensation and there M no prohibition 

upon CenturyTel’s application of access charges to Level 3 for the origination of such traffic?’ 

CenturyTel based its analysis of hue No. 2 upon the determination of whether access charges 
should apply and concluded that access charges do apply, therefore, the exclusions set out by 

CenturyTel should be incorporated into the interconnection agreement 

In addition, CenturyTel viewed Level 3’9 use of VNXXs as inconsistent with the Central 

Office Assignment Guidelines which require NXXs be used to provide service to a customer’s 

premise physically located in the same rate center that the CO codeslblocks are assigned.% 

Because Level 3 has stated it does not offer local services, and does not have an FX tariffed 
offering (Tr. pp.9. 26, 71) Level 3 violates the provisions of the Central Office Assignment 
Guidelines and negates the purpose of the guidelines by using all assigned numbers to provision 

FX service. In CenturyTel’s opinion, Level 3 attempts to pass off BS innovative its attempt to 

utili NPA NXX assignments to avoid the assessment of access charges:’ 

CenturyTel objected to Level 3’s use of VNXXs in what it views as a violation of the 

Central Office Code Assignmnt Ouidelines. Because the ISP customers are not physically 

located within the rate center CenturyTel reasoned that this created the opportunity for regulatory 
arbitrage discussed by the arbitrators in the Award in Docket No. 24015?’ Level 3 currently has 

over l,340,000 VNXXs in Texas according to CenturyTel which subjects a significant amount of 

traffic to misclassification and, in CenturyTel’s estimation, belles Level 3’s argument that it has 

” Posr Hearing BricfofCenruryTel, November 27.2002. pp. 11-12. 

Id. at 12 re: Tr. at P. 524. Ins. 15-19. 

Id. 81 15. 

Id. at 19-20. re: Robinson Direct. Ex. WR-5, Code Assignment OuideliMs, p. 8.92.13 

I’ Id at21. 



concern regarding Lcvel3’s use, and current non-use, of these numbers b legitimate.” 

Although there is no evidence at this time that the use proposed by Level 3 will necessitate relicf 

for any Numbering Plan Area and, despite the f a t  that procedures are in place at the 

commission to monitor the use of numbering resources, this is an issue the commission may 

d r e s s  in another proceeding. Level 3 has stated it will cooperate in any endeavor to conserve 

numbers. 

At this time, the Arbitrators conclude that the assignment of N P A - M ’ s  to ISP 
customers is not an issue in this arbitration, although it may be a maiter to be addressed in 

another proceeding.M 

C. DPL Issue No. 3: 
I 

What le the LII-OW r treatment of Forelm Ex c b e  IFX) PE, 

LrtualNXX” # tram E for intemrrle r comueneatl on DUKUNW~ 

1. Level 3’9 Position 

Level 3 argued that Virtual NXX (FX-type) traffic had been regarded as a functional 
equivalent to FX service by other commission8 and should not be regarded 88 interexchange 

traMic for intercarrier compensation purposes as proposed by CenturyTel. Moreover, the 

commission should conclude, according to Level 3. that ISP-bound Virtual-NXX or FX-type 

traffic intercarrier compensation has been settled by the FCC and M therefore outside of the 
commission’s scope. primary to its paition is Level 3’s concern that CeaturyTel proposes to 

assess access charges which have no basis in law or fact, according to Level 3, because the cost 
of originating a call to a Level 3 custorne~ does not differ bded upon the Level 3 customer’s 

physical location. CenturyTel’s responsibility for originating locally dialed WIC will always 

end at the point of interconnection (POT) with Level 3 regardless of where Level 3’s terminating 

63 Tr. at 65-68. Level 3 possesses 134 blackn of 10,000 numbers each according to testimony and has 
assigned very few. 

For fhe present, th Arbitrators conclwlc that LCvel3‘s proposal for arsi~nmcnf of NPA-NXXs to its ISP 
customers for access by rhe ISP customers‘ customers does nor harm ;he numbering system. Thls does not preclude 
the Commission from re.visiting rhls issue nt a later dale (f harm is occurring or in another proceeding f a  revlew 
warranu. 



terminating to this ISP at the CLEC’s POI within that service area & a local call. Thc 
Arbitrators also agree with CenturyTel’s reasoning that categorizing Lcvel3’s pmpi~~ul tra& 

as local dlscrhinates against lXCs serving ISP customers. 

FX (or FX-likc or VNXX) calls are not local calls, though they appear so to the end-user 
making the call. But neither are they treuted strictly as toll calls. lhe purpose of the FX 
arrangement is to handle a high volume of calls between two points (an end-user customer 

exchange servhg area and the business’ exchange service area) IU if the calls were local (thus, 

transparent to the end-users). The Arbitrators do nor agree with CenturyTel’s argument that the 

service more closely resembles 800 exchange service because the calls are primarily, or totally, 

inward. I t  may also be argued that, historically, FX service has been constitured primarily of 
inward dialed calls. This observation will affect the Arbitrators’ decisions on the hvo remaining 
points in this Arbitration Award. 

The Arbitrators take into account the FCC’s overall position with regard to ISP-bound 

traflc. The FCC states in its ISP Remand Order that it does not want to limit innovation and 
expansion of internet services despite its desire to assiRn the costs of internet services to the end 
users of those services. The FCC’s interim bill-and-keep provision for local ISP-bound traflc 

affords the commission d i t i ona l  time to gather information for an iqformed decision regarding 
the final disposition of compensation. The FCC also states that it wants to examine ISP t@c 
issues on a case by care basis. The Arbitrators conclude thar the FCC may conceive of a 
broadened definition in the future for the term “Local Tr@c” or a specific methodology related 
to ISP-bound traflc rates, t e rm  or conditions. 

The Arbitrators conclude that at this time the ISP-bod  tra& proposed by Level 3 is 

not local tr@c because Level 3’s ISP customers have no presence in the local service exchange 
area and therefore the calls made to those clutomers ab M t  meet the recognized standard 

definition of local traflc. 

The impact of Level 3’s proposed service plan upon numbering resources, although it 
was not specifically or separately addressed in the issues included in this arbitration, is related 

to the issue of whether or not Level 3’s service offering is “local” became number blocks are 

obtained by LECs for the provision of local service. The Arbitrators conclude that CenturyTel’s 


